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CIVIL RIGHTS, LATINOS, AND IMMIGRATION:
CYBERCASCADES' AND OTHER DISTORTIONS IN
THE IMMIGRATION REFORM DEBATE

Enid Trucios-Haynes

2

The web of cooperation is under siege. A profound transformation is
occurring in America as the balance between wealth and the commonwealth is
threatened by that "winner-take-all" ideology. From public schools and
universities to public lands and other natural resources, from the media with
their broadcast and digital spectrum to scientific discovery and medical
breakthroughs - and to politics itself - a broad range of the American

1See CASS SUNSTEIN, REPUBLIC.COM 14, 48-49 (2001). In this book, Sunstein expresses his
concern about the use of technology to radically filter information that individuals choose to
receive from the media and the potential damage to deliberative democracy of increased
filtering. One threat to deliberative democracy he identifies is the potentially dangerous role of
social cascades, including "cybercascades," in which information, whether true or false, spreads
like wildfire. Id. at 14. On the Internet, the use of filtering technologies to limit information
one receives to that which conforms with one's own world view (customized information from
limited sources) can result in fragmentation of the public into diverse speech communities
making significantly different communications choices. Sunstein asserts that this fragmentation
of society can make mutual understanding difficult and, as a result, diverse groups will tend to
polarize. Polarized groups can breed extremism and, potentially, hatred and violence. As
Sunstein notes:
New technologies, emphatically including the Internet, are dramatically increasing
people's ability to hear echoes of their own voices and to wall themselves off from
others. An important result is the existence of cybercascades - processes of
information exchange in which a certain fact or point of view becomes widespread,
simply because so many people seem to believe it.
Id. at 49.
2 Professor of Law, Associate Dean of Academic Affairs, Louis D. Brandeis School of Law
at
the University of Louisville. Special thanks to Dorothy Roberts, Michelle Dickerson and the
organizing committee for the 2005 Mid-Atlantic People of Color Scholarship Conference on
Human Rights, Civil Rights and Civil Liberties held at Brandeis School of Law and Dean Laura
Rothstein for all of her support. I must also thank Dean Peter Alexander and Victor Romero for
the invitation to participate in the Immigration Matterssymposium held at the Southern Illinois
University School of Law in the spring of 2004. The initial work on this Essay began as I
prepared to participate in the SIU symposium.
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commons is undergoing a powerful shift away from public responsibility and
obligation to private control and exploitation.... This is no ordinary time.3
Immigration dominates policy discussions in the post-September 11, 2001
world in a manner that has distorted traditional issues and concerns relating to
noncitizens. To some, the perception or reality of porous U.S. borders requires
the most strenuous methods of border enforcement. In the eyes of many,
immigration reform proposals since 2001 have focused exclusively on
enforcement without sufficient acknowledgement of the human consequences
on the noncitizens, both authorized and unauthorized, throughout our
community. Unauthorized noncitizens and workers have presented a unique
policy issue that involves both border issues and the status of a large population
currently living in this country.
Rachel Moran noted in an essay published a decade ago that immigration is
a civil rights issue for Latinos. 4 The dominant immigration issues in 1995 are
the same today. Back then, immigration concerns had "polarized the political
debate at the national level." 5 Restrictionists favored combating illegal
immigration by bolstering support for the Border Patrol, creating a national
identification card, and eliminating access to government benefits for
undocumented workers. 6 Some immigration restrictionists also wanted to limit
legal immigration. On the other hand, immigration advocates favored shifting
the focus to punishing employers who hired undocumented workers rather than
penalizing the workers themselves. Proponents of this approach supported

3Sam Dillon, War on TerrorDominates Talks Given at Graduations,N.Y. TIMEs, June 12,
2005, at A38 (Bill Moyers, Commencement Speech to Graduate Center, City University of New
York). Bill Moyers concludes this thought and said: "You are leaving here as the basic
constitutional principles of America are under assault - an independent press and judiciary, the
separation of church and state, progressive taxation and the social contract. You are going to be
needed if we are to recover America as a shared project."
4 Rachel F. Moran, Foreword - Demography and Distrust: The Latino Challenge to Civil

Rights and Immigration Policy in the 1990s and Beyond, 8 LA RAZA L.J. 1 (1995).
5

Id. at 4.
often hears the comment that immigration policy positions come from unexpected
political alliances. Proponents of immigration restrictions are both conservative and liberal. See
Bill Ong Hing & Kevin R. Johnson, NationalIdentity in a MulticulturalNation: The Challenge
of Immigration Law and Immigrants, 103 MICH. L. REv. 1347, 1356 (2005). See also Enid
Trucios-Haynes, The Legacy of Racially Restrictive Immigration Laws and Policiesand the
6 One

Construction of the American National Identity, 76 OR. L. REv. 369, 371 n.9 (1997).
7Moran, supra note 4, at

3. Today, as in 1995, some argue that people of color already living
in the United States and lower-skilled workers in general would benefit from reductions in
immigration. See Ong Hing & Johnson, supra note 6, at 1355-56.
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preserving the 1995 level of legal immigration. 8 In 1995, as we see today, there
were other proposals that favored more vigorous enforcement of all labor law
protections to benefit all workers, regardless of immigration status.9
Immigration issues continue to be a major concern for the nation as a
whole, and the opposing sides of the perennial debate have become more
strident. The controversy surrounding immigration law and policy has
escalated since September 11, 2001 because of the national security concerns
that irrevocably have been linked to immigration policy. Immigration
restrictionists today assert that a porous southern border of the United States is
the greatest threat to this country's national security system.' 0 Many
acknowledge that our immigration system is broken and requires significant
reform. "
The current concern about border control and other immigration issues is
juxtaposed with pressures to accommodate the many undocumented workers in
the United States. 12 In January 2004, President Bush proposed a new guestworker program based on four principles that he outlined in his speech: (1)

8 Moran, supra note 4, at 3.

9 See id. See also Lack of Worksite Enforcement and Employer Sanctions: Hearing Before
the Subcomm. on Immigration, Border Security, and Claims of the House Comm. on the
Judiciary, 109th Cong. 41-45 (2005) (testimony of Professor Jennifer Gordon) (noting that the
focus on sanctioning employers who hire undocumented workers deputizes employers against
their will as enforcement agents for the Department of Homeland Security (DHS)). Professor
Gordon suggests that immigration enforcement should not occur in the workplace, but rather
that undocumented workers should be protected from losing their jobs and deportation when
they report employers who fail to follow U.S. labor laws. Id.
10Proponents of stricter immigration measures have heralded the development of citizen
patrols along the Mexican border in Arizona.
1 Again, it must be noted that many commentators and immigration scholars criticize the
existing immigration system. In terms of the employment of noncitizen workers, the focus has
been on the increased number of undocumented workers and, more recently, on the failure of the
system of employer sanctions that was adopted under the 1986 Immigration Reform and Control
Act.
12Just before September 11, 2001, the possibility of comprehensive reform to address the
status of Mexican workers and other undocumented workers in the United States was on the
horizon. In early September 2001, President Vincente Fox of Mexico had challenged the
United States and President Bush to develop an immigration agreement that would include a
permanent residence option for undocumented Mexican workers. In May 2003, President Fox
reiterated the need for an immigration accord and noted that the United States needed to react to
more than security needs and needed to address the increasing deaths and suffering of Mexican
nationals crossing the border to work in the United States. Mary Jordan & Kevin Sullivan, Fox
Asks for Action on Immigration; President Says Mexicans Working in U.S. Are 'Reliable
People,' Not Security Threat, WASH. POST, May 27, 2003, at A10.
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border control, especially in light of the September 11, 2001 attacks; (2) new
immigration laws that serve the economic needs of the country by offering jobs
to noncitizens that U.S. workers are not willing to take; (3) no "unfair rewards
to illegal immigrants in the citizenship process or disadvantage [to] those who
came here lawfully or hope to do so"; and (4) new laws with incentives for
noncitizen workers to return permanently to their home countries.13
Immediately after the proposal was announced there were numerous
criticisms from many sectors. 14 Some have challenged the seriousness of any
proposed reform that does not address, in detail, the processing, security and
U.S. wage impact of a large pool of newly documented workers in the United
States.15 The proposal has been criticized as "Bush's Dangerous Immigration
Gift" because it links the guest-worker visas to much tighter border fortification
through technology and policing.' 6 The plan has also been referred to as a
benefit principally to employers, rather than noncitizen employees. 17
The prospect of a guest-worker program sparked such heated debate that it
has divided members of the Republican Party. It is perhaps for this reason that
this guest-worker proposal represented less than 100 words in the President's

13Excerpts From Bush's Address on Allowing Immigrants to Fill Some Jobs, N.Y. TIMES,

Jan. 8, 2004, at Al.
14It has been suggested that the proposed guest-worker program would address the historical
problem that was created when the Western Hemisphere became subject to the numerical visa
requirements and per country allotment in 1977. See THOMAS ALEXANDER ALEINIKOFF, DAVID
A. MARTIN & HIRosn MOTOMURA, IMMIGRATION AND CnzENsmP: PROCESS AND POLICY 164

(5th ed. 2003). Presidents Ford and Carter supported special legislation to increase Mexico's
annual quota for lawful permanent resident visas because of the impact of the 1977 amendments
to the Immigration and Nationality Act.
15 David A. Martin, Migrating Toward Trouble, WASH. POST, Jan. 11, 2004, at B07.
16 Marcelo Ballve, EthnicMedia Regard Bush Immigration Proposalwith Caution, Pacific
News Service, News Analysis (Jan. 7, 2004), availableat http://news.ncmonline.com (submit
query through Google "Search" button on the site for the phrase "ethnic media regard Bush
immigration").
17 Id. The Bush proposal seemed to include the opportunity for permanent residence in the
United States for lower-skilled workers, although this was not specified in the President's
speech. Some members of Congress have described the proposal as an amnesty program that,
similar to past amnesty programs, will not work. Jerry Seper, More Aliens Try to Enter for
Amnesty; Bush Plan Spurs Jump in Illegal Immigration, WASH. TIMES, Feb. 20, 2004, at A01
(statement of Representative Lamar Smith, member of the House Judiciary subcommittee on
immigration, border security and claims). See also John Williams, GOP CandidatesTake Aim
at Bush Over Immigration, HOUSTON CHRONICLE, Feb. 19,2004, at A25 (statement of one of the
Republican candidates for the 2nd Congressional District).
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State of the Union Address on February 2, 2005.18 It remains to be seen
whether the President will devote any of his political capital to this type of
immigration reform.
In the six months from June to December 2005, numerous immigration
reform bills were introduced in both the House and the Senate. As of June
2005, immigration reform seemed imminent. There were bipartisan efforts to
address the status of undocumented workers and to develop a comprehensive
system for the employment of many of these workers as a key aspect of any
immigration reform. 19 As of December 2005, immigration restrictionists had
proposed a harsh countermeasure focused exclusively on border enforcement
that would effectively bar an individual who is present in the United
States in
2
0
way.
any
in
status
his/her
legalizing
from
undocumented status
The cascade of reporting about immigration issues presents a stark
difference in the view of unauthorized noncitizens or undocumented workers.
Those who oppose any remedy that would address the status of noncitizen
workers present in the United States label them as criminals who violate U.S.
law without distinguishing between the regulatory character of immigration law
and criminal law. 21 The characterization of unauthorized noncitizens in the
United States as people who violate U.S. law and therefore are "criminals" is
the cybercascade that threatens to obfuscate the traditional concern about the
human circumstances of real people who have been within U.S. borders for
decades.
In 1995, at the beginning of a new movement to look at law and policy
from a Latina perspective, Rachel Moran noted that there were two areas of law
and policy that have been of critical importance to Latinos: civil rights and

18President George W. Bush, State of the Union Address (Feb. 2, 2005) (transcript available
at http://www.whitehouse.gov/news/releases/2005/02/20050202-11 .html).
19On May 12, 2005, the Secure American and Orderly Immigration Act of 2005 was
introduced in the Senate by Senators John McCain (R-Az.) and Edward Kennedy (D-Mass.),
and in the House of Representatives by Representatives Jim Kolbe (R-Az.) and Luis Gutierrez
(D-Ill.). Senators McCain and Kennedy were joined by Senators Brownback, Lieberman,
Graham and Salazar in introducing this act. See Major Border Security and Immigration
Reform Bills Introduced, House Passes New Definition of Crime of Violence, 82 No. 21
INTERPRETER RELEASES 861 (May 23, 2005), for an overview and explanation of the proposed

legislation. See also Secure America and Orderly Immigration Act, S. 1033, 109th Cong.
(2005).
20 See Border Protection, Antiterrorism, & Illegal Immigration Control Act of 2005, H.R.
4437, 109th Cong. (2005).
21 Id.
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immigration.2 2 In addition, she noted that the immigration policies that use
nostalgic images of earlier immigrants from Europe as the benchmark of
membership in this society did not account for the position of recent arrivals to
the United States. 3 This nostalgic view of immigration in which we all join
together in a melting pot also does not acknowledge how newer immigrants,
who are principally people of color from Asia and Latin America, are perceived
as a threat to a white national identity of the United States, 24 despite contrary
evidence that newer immigrants are assimilating largely in the same manner as
earlier immigrant groups. 25
This Essay makes two observations about civil rights and the immigration
policy debates relating to low-skilled noncitizen workers in the United States,
or, in other words, the guest-workers whom President Bush might benefit with
his proposal, most of whom are Latino. First, issues regarding undocumented
workers in the United States were brought to the forefront by President Bush
last year without reference to the broader immigration system and how aspects
of the existing system specifically limit immigration opportunities for lowSecond, the discussion about
skilled and undocumented workers.
undocumented workers has unfolded in a way that has raised historical
concerns about preserving a white racial identity in this country, especially as
this pertains to Latinos.
To those who are not familiar with the intricate web of immigration law, it
may seem that this perennial debate about undocumented workers never
changes. In many ways, this is an accurate observation. However, there are
two critical aspects of the current immigration system that have emerged since

22 Moran, supra note 4, at 3.

Id.
24 One of the most recent iterations of the threat of immigration to the white, Christian23

American identity is illustrated by Samuel P. Huntington in his book, WHO ARE WE? THE
CHALLENGES TO AMERICA'S NATIONAL IDENTITY (2004). See also Bill Ong Hing & Kevin R.
Johnson, NationalIdentity in a Multiculural Nation: The Challenge of Immigration Law and

Immigrants, 103 MICH. L. REv. 1347 (2005) (reviewing SAMUEL P. HUNTINGTON, WHO ARE
WE? THE CHALLENGES TO AMERICA'S NATIONAL IDENTITY (2004)). In 1995, Peter Brimelow's

book, ALIEN NATION: COMMON SENSE ABOUT AMERICA'S IMMIGRATION DISASTER (1995),
that immigration by people of color was a threat to the American national identity.
charged
25
See Ong Hing & Johnson, supra note 24, at 1352-53 (asserting that today's immigrants are
not all that different from those of past generations and the empirical evidence establishes that
immigrants of all nations, including Mexico, learn English, exhibit high labor participation
rates, are firmly committed to family, and participate in community life in ways comparable to
other Americans).
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the 1996 amendments to the Immigration and Nationality Act 26 that generally
are not discussed when debates rage about undocumented workers in the United
States. There are many ways in which the immigration system, as a whole,
constructs low-skilled workers as outsiders with the status of a disposable
worker. 27 Undocumented workers find themselves at an even greater
disadvantage because there are very few remedies for their unauthorized status
under the existing immigration system. 28 This Essay addresses two of the ways
in which low-skilled workers are constructed as outsiders to the general
immigration system.
One critique of the entire immigration system is the fact that low-skilled
workers, as a practical matter, do not have an avenue for lawful immigration to
the United States, either temporarily or permanently. There is an elaborate
system of temporary and permanent visas available for people with close family
ties to U.S. citizens and permanent residents and a wholly separate system for
workers that privileges highly-skilled workers.29 Workers who wish to come to
the United States on a temporary basis may enter with a number of different

26

Immigration and Nationality Act of 1952 ("INA"), 8 U.S.C. §§ 1101-1537, 1182 (2005).

27 See generallyKTrTY CALAVITA, INSIDE THE STATE: THE BRACERO PROGRAM, IMMIGRATION,

AND THE I.N.S.
28 This

218 (1992).

criticism of immigration law and policy is not new. The idea that Latino workers are

disposable workers to be brought into the United States when U.S. labor needs are not met and
summarily deported when these labor needs change has been part of earlier guest-worker
programs and has led to the comparison of the current proposal with discredited programs of the
past. For example, see Christopher David Ruiz Cameron, Borderline Decisions: Hoffman
Plastics Compounds, The New Bracero Program, and the Supreme Court's Role in Making
FederalLaborPolicy, 51 UCLA L. REV. 1, 2 (2003) (noting that the Supreme Court's decision
in Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 137 (2002), holding that an
undocumented noncitizen who is illegally fired for exercising his right to join a labor union is
not entitled to collect backpay, is a throwback to the labor policies that treated Mexican
nationals working in the United States under the Bracero Program as indentured servants).
29
INA § 203(b), 8 U.S.C. § 1153(b) (2005) contains the five categories of employment based
workers for whom permanent residence is available. These categories define the characteristics
of the employment in the United States for immigration purposes and specify the required
qualifications of the individual seeking permanent residence. These include: (1) first preference
priority workers who may be individuals of extraordinary ability, outstanding professors or
researchers, or transferring multinational executives; (2) second preference advanced degree
professionals and individuals of exceptional ability in the sciences, arts or business for whom a
test of the labor market generally is required; (3) third preference bachelor degree professionals,
skilled and unskilled workers for positions requiring less than two years of experience for whom
a test of the labor market is always required; (4) special immigrants including ministers of
religion and other religious workers; and (5) employment-creation investors.
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temporary visas that are available to highly-skilled individuals. 30 Most
temporary highly-skilled workers enter the United States in visa categories that
require a job offer from a U.S. employer. 31 This temporary employment for
highly-skilled workers is often a vehicle to permanent residence in the United
States. It is relatively easy for a highly-skilled worker to convert from
temporary status to permanent resident status. Employers, who must submit a
petition for the employment of a noncitizen worker in a temporary visa
category, often begin the separate petition process for permanent residence
shortly after the noncitizen worker begins the temporary employment. Further,
these highly-skilled workers are granted extended time periods for their
temporary work status, as long as six years. This ensures that the permanent
residence process, including the inevitable bureaucratic delays, can be
accomplished without disruption to the employer.
For low-skilled workers, who are defined as individuals in occupations
requiring two years of work experience or less, 32 there is no broad visa category
for temporary work in the United States. 33 Low-skilled workers may come to
the United States on a temporary basis only as agricultural workers or in a job
that is seasonal in nature.34 This is a cumbersome process that requires an
employer to demonstrate to the U.S. Department of Labor that the temporary

30 For example, there are temporary visa categories for workers who are treaty traders or
investors in the United States with E visas [INA § 101(a)(15)(E), 8 U.S.C. § l101(a)(15)(E)
(2005)]; certain exchange visitors with J visas [INA § 101(a)(15)(J), 8 U.S.C. § 1 101(a)(15)(J)I;
intracompany transferees with L visas who are transferred to the U.S. [INA § 101(a)(15)(M), 8
U.S.C. § 1 101 (a)(15)(M)]; specialty occupational workers who generally must have a university
degree or its equivalent in their field of work with an H-lB visa [INA § 101(a)(15)(H), 8 U.S.C.
§ 1101 (a)(15)(H)I; outstanding artists, athletes and performers with a group with an 0 or P visa
[INA §§ 101(a)(15)(O), (P), 8 U.S.C. §§ 1101(a)(15)(O), (P)]; and religious workers with R
visas [INA § 101(a)(15)(R), 8 U.S.C. § 1101(a)(15)(R)].
31 The most frequently used temporary visa category for noncitizen workers is the H-lB
category and many of the other work authorizing temporary visa categories require an offer of
employment
from a U.S. employer. See INA § 101(a)(15)(H), 8 U.S.C. § 1101(a)(15)(H).
32
INA § 204, 8 U.S.C. § 1154.
33 Temporary low-skilled workers may come to the United States with H-2 visas. INA §
101(a)(15)(H)(ii), 8 U.S.C. § 1101(a)(15)(H)(ii). The H-2category was established in 1952 and
amended in 1986 to provide separate categories for temporary agricultural workers and
temporary workers in temporary positions. Employers of low-skilled noncitizen workers must
establish that U.S. workers were not available and that the employment of the noncitizen worker
will not adversely affect the wages and working conditions ofU.S. workers in order to bring H-2
workers into the United States.
34 The typical positions offered these H-2B seasonal workers include positions as camp
counselors, amusement park employees, and positions in tourist areas where business is seasonal
(i.e., beach areas).
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employment of the noncitizen worker will not affect U.S. workers.35 This type
of labor market test is not required for any other temporary worker category.36
Low-skilled workers are eligible for permanent residence, using only one of
a number of the processes available to highly-skilled workers. 37 Low-skilled
workers also have fewer permanent residence visas available on an annual
basis. 38 Amendments to the Immigration Act in 1990 re-categorized lowskilled workers into a separate subcategory for permanent residence and further
limited the number of visas available annually to 10,000 visas. 39 Historically,
there has been a long backlog of visa applications lasting for many years for
these low-skilled workers. n° During the 1990s, there was as much as a ten-year
backlog in visa availability. As a practical matter, most low-skilled workers
had no way to immigrate legally to the United States either on a permanent
residence basis or as temporary workers. Today, although the backlog in the
availability of visas may be reduced, other changes in 1996 have made these
visas unavailable as a practical matter to most low-skilled workers in the United
States.
The longstanding backlog in the availability of permanent residence visas
for low-skilled workers was a bottleneck that effectively eliminated the path to

"

36

INA § 101(a)(15)(H)(ii), 8 U.S.C. § I101(a)(15)(H)(ii).
In other temporary worker categories, some attestations are required by employers

regarding the wages and working conditions to be provided to the noncitizen employees. INA
§§ 101 (a)( 15)(H)(i)(b), (c), 8 U.S.C. §§ 1101(a)(1 5)(H)(i)(b), (c). The temporary employment
of noncitizen nurses requires some additional efforts by employers to demonstrate that the
employer has taken timely and significant steps to recruit and retain sufficient nurses who are
U.S. workers and that the number of noncitizen nurses does not exceed 33% of the total
registered nurses. See INS Issues Interim Rule to Guide H-IC Nurses Programs,78 No. 24
INTERPRETER RELEASES 1032, 1034 (June 18, 2001).
" INA § 203(b)(3)(A)(iii), 8 U.S.C. § 1153(b)(3)(A)(iii).
38 Id.

" INA § 203(b)(3)(B), 8 U.S.C. § 1153(b)(3)(B).
40 For example, the backlog in permanent resident visa availability in February 1995 for
lower-skilled workers was at the date of July 1, 1989. In April 2006, the backlog was at the
date of October 1, 2001. See U.S. DEP'T OF STATE, VISA BuLLETIN, No. 92, Vol. VIII (Apr.
7
2006), available at http://travel.state.gov/visa/frvilbulletin/bulletin_28 4 .html. It should be
noted that amendments to the Immigration and Nationality Act in 1997 by Section 203(e) of the
Nicaraguan Adjustment and Central American Relief Act, Pub. L. No. 105-100, 111 Stat. 2160
(1997), created a reduction in the number of visas available to low-skilled workers to 5,000
which began in fiscal year 2002. See IRA J. KuRzBAN, IMMIGRATION LAW SOURCEBOOK 12-13,
622 (8th ed. 2002).
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lawful residence in the United States. 41 Amendments to the INA in 2000
reduced the backlog for employment based permanent residence visas.42
However, this change has not been helpful to most low-skilled workers.43 The
major obstacle now is the penalty imposed on noncitizens for their
undocumented status which did not exist prior to 1996. Before 1996, many
low-skilled workers obtained lawful permanent residence status based on their
close family relationship to a U.S. citizen or lawful permanent resident, in many
cases marriage to a U.S. citizen or lawful permanent resident. 44 Currently,
since the 1996 amendments to the INA, even this avenue to permanent
residence has effectively been eliminated.45 As a result, as one immigration
scholar has noted, the current system for the immigration of low-skilled workers
is illegal immigration. 46
The new penalty imposed on the status of being undocumented is from the
1996 amendments, and it is an aspect of the larger immigration system that is
not discussed during policy debates about immigration reform for
undocumented workers. Since 1996, the immigration system now penalizes
unauthorized presence in the United States in a way that makes it nearly
impossible for an individual to regularize her immigration status. 47 Before
1996, undocumented workers could become lawful permanent residents
without a significant penalty imposed due to their prior unauthorized stays in
the United States. The mere fact of unauthorized presence did not preclude

41

Beth Lyon, When More "Security" Equals Less Workplace Safety: Reconsidering U.S.

Laws that DisadvantageUnauthorizedWorkers, 6 U. PA. J. LAB & EMP. L. 571, 587 (2004).
42 For example, the American Competitiveness in the 21 st Century Act, Pub. L. No. 106-313,
114 Stat. 1251 (Oct. 17, 2000), permits unused employment based visas to be used for persons
who come from oversubscribed countries. See KURZBAN, supra note 40, at 15.
43 There is a continuing backlog in the availability of low-skilled worker permanent resident
visas and this is likely to increase. See supra text accompanying note 40.
44 Marriage to a U.S. citizen, prior to 1996, provided an immediate benefit to noncitizens
because visas were immediately available; this visa is outside of the numerical limitations
imposed on other visas based on family relationship. See INA § 203(a), 8 U.S.C. § 1153(a).
45 Today, a noncitizen who marries a U.S. citizen could be precluded from permanent
residence because of her prior unauthorized presence in the United States. This presence is
grounds for inadmissibility and waiver is limited.
4Lyon, supra note 41, at 587.
41 See INA § 212(a)(9)(B), 8 U.S.C. § 1 182(a)(9)(B). Today, a person who is unlawfully
present, as of April 1, 1997, for more than 180 consecutive days but less than one year is barred
from admission into the United States for three years from the date of the person's departure. A
person who has been unlawfully present in the United States for one year or more is barred from
admission for ten years from the date of the person's departure. See KURZBAN, supra note 40, at
62-63.
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permanent residence status. Undocumented workers became permanent
residents when visas became available based on employment or if a family
relationship existed that would also provide a permanent resident visa.
However, since the 1996 Illegal Immigration Reform and Immigrant
Responsibility Act,48 unauthorized periods of stay in the United States is a bar
to permanent residence and, even, to a temporary worker visa. Now,
undocumented workers, having been in the United States in unlawful status for
a period of time of more than 180 days to less than one year, are prohibited
from attaining legal status until they have resided outside of the United States
for three years, and those with unlawful presence of one year or more are barred
from reentry into the United States for ten years. 49
This 1996 amendment represents the first time that the immigration laws
explicitly penalized unauthorized presence. Prior to 1996, the impact of any
unauthorized time in the United States for an individual seeking permanent
residence was that the person would be required to go home to her home
country of nationality to apply for the permanent resident visa at the U.S.
Consulate. 50 Those who had never had any unauthorized periods of stay in the
United States had the privilege of processing their applications for permanent
residence entirely in the United States. 5' The practical impact of unauthorized
status was the cost of returning to one's home country to apply for the visa,
which could be a significant expense depending on where one had to travel.52
The combination of limited visa availability, either for temporary worker
status or permanent employment based immigration, and the unauthorized
presence bar to legalizing one's immigration status for three or ten years has
had a significant impact on the level of undocumented immigration to the
United States. There were hopes of immigration reform that would address the
situation of undocumented workers when President Bush came into office in
January of 2000.53 Many had hopes of some kind of amnesty such as the 1986
Immigration Reform and Control Act that granted a one time amnesty and
permanent residence status to undocumented immigrants who had been living

48 Illegal Immigration Reform and Immigrant Responsibility Act, Pub. L. No. 104-208,
110 Stat. 3009 (1996) (codified as amended in scattered sections of 8 U.S.C.).
49 See supra text accompanying note 47.
50 INA § 274(a), 8 U.S.C. § 1324(a).
51 Id.
52

Another significant benefit of processing this last stage of the permanent residence process
in the United States is the availability of an appeal mechanism to challenge decisions made in
the United States. INA § 245, 8 U.S.C. § 1255.
53 Lyon, supra note 41, at 587.
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in the United States for a lengthy period of time.54 Today, many undocumented
immigrants have remained in the United States and have not returned home as
they otherwise might because of the hope of some kind of amnesty. Others
have traveled with their entire families to the United States relying on the
possibility of some future immigration benefit. Yet, to enter the United States
illegally is a dangerous endeavor because increased border enforcement
operations since the late 1990s have forced people to come in through less
populated and more dangerous desert areas.55 It is fair to conclude that the
immigration system as a whole has constructed low-skilled workers - whose
only realistic choice is to become undocumented workers - as outsiders and
disposable workers who are not part of the U.S. community.
A second way in which immigration law has constructed low-skilled
workers as outsiders is reflected in the stated and unstated racial component of
current immigration policy debates. The debate about undocumented workers
really is very much about "who" the undocumented workers are, and they are
typically Latino, principally Mexican. According to the Urban Institute, Census
data indicates that as of 2000 there were 8.5 million undocumented immigrants
living in the United States.56 This includes 55% or 4.7 million who are
Mexican and 22% who are Latinos from other Latin American countries (just
under 2 million) including those from El Salvador, Guatemala, Peru, Colombia,
and the Dominican Republic.57 Nearly 75% of undocumented noncitizens in
the U.S. were of Latino origin. 58

54 Immigration Reform and Control Act of 1986, Pub. L. No. 99-603, 100 Stat. 3359.
Approximately 2.5 million people became permanent residents under this amnesty program.

Lyon, supra note 40, at 588.
55See Ong Hing & Johnson, supra note 24, at 1353.
56
Jeffrey Passel, Migration Policy Institute, New Estimatesof the Undocumented Population
in the United States (May 22, 2002), available at http://www.migrationinformation.org/
feature/display.cfm?ID=19. The undocumented represents slightly more than 25% of
approximately 32 million immigrants in the U.S. in 2000. It appears that changes in the inflows
during 1990s have shown that more than half of the 9 million Mexican immigrants living in U.S.
are undocumented. Mexicans have the highest proportion of undocumented persons in U.S.
57 Id. The remaining 1 million or so undocumented persons from Asia are from the same
countries that are the principal sources of legal immigration: India, China, Korea and the
Philippines. There are no significant numbers of undocumented immigrants from the Middle
East
(i.e., Arab countries of southwest Asia, Iran and Turkey).
58
Id. The longer a group has been in the U.S., the higher the percentage of legal immigrants
- which is true across all groups - although Mexicans have the highest proportion of
undocumented. For example, of the approximately 5 million Mexican immigrants who arrived
in the U.S. during the 1990s, about 80% are undocumented. Of the 2.5 million arriving in the
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Just a few months after President Bush unveiled his guest-worker proposal,
Samuel Huntington, chairman of the Harvard Academy for International and
Area Studies and a co-founder of FOREIGN POLICY magazine, wrote an article
appearing in FOREIGN POLICY in March 2004.59 In this controversial article,
Huntington identified Latino immigration as "the single most immediate and
most serious challenge to America's traditional identity," because, he said,
Latinos have rejected the Anglo-Protestant values that have built the American
dream. 6° He defines the American national identity to include the
pronouncements of the Declaration of Independence and key elements of the
Anglo-Protestant culture of the founding settlers of this country. 61 These key
elements, according to Huntington, include: "the English language;
Christianity; religious commitment; English concepts of the rule of law,
including the responsibility of rulers and the rights of individuals; and... [the]
Protestant values of individualism, the work ethic, and the belief that humans
have the ability and duty to try and create a heaven on earth .. .
Huntington asserts that English ethnicity disappeared as a key part of the
American identity because southern and eastern European immigrants
assimilated and their ethnicity was incorporated.63 He also asserts that the
white racial identity disappeared as a key aspect of American identity because
the 1965 amendments to the Immigration Act eliminated decades-old
restrictions on immigration tied to the national origin groups in the country in
the 1890s. 64
A close reading of this article indicates that Huntington has offered up a
newer version of the early 1990s immigration critiques that focused on the
"browning" of America by Latinos and Asians who were viewed as a distinct
1980s, less than 20% are undocumented and most of them arrived after 1986, and less than 10%
of the pre-1980 entrants remain undocumented.
59Samuel P. Huntington, The Hispanic Challenge,FOREIGN POL'Y, Mar./Apr. 2004, at 30,
availableat http://media-cyber.law.harvard.edu/blogs/gems/culturalagencyl/SainuelHuntington
TheHispanicC.pdf.
60The article is based on a chapter from his book and it has been widely criticized for its
flawed use of available immigration data. It has even been asserted that the article would never
have been published in this respected journal but for the fact that Professor Huntington was one
of the journal's founders. See Ong Hing & Johnson, supra note 24, at 1358 n. 42; see also
Letters to the Editors, FOREIGN POL'Y, May/June 2004, at 4.
61 See Huntington, supra note 59, at 1. However, Huntington ignores the
evidence of racism
exhibited by the founders of this nation who proposed that the United States should be only a
white nation.
62

id.

Id.
641d
63
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racial threat to the American national identity.65 Although he may focus on
what he refers to as "culture," it is the assumed inability to assimilate because
of culture that reveals the picture of Latinos as a racialized "other."
In Huntington's perspective, the asserted lack of Latino assimilation and
the corresponding threat to American identity is caused by a number of issues
including Mexican immigration and related concerns such as MexicanAmerican connections with their home country, the large numbers of
undocumented Mexicans in the U.S., the regional concentration of Mexicans in
the southwestern U.S. (despite the contrary Census data noted above) and the
historical presence of Mexicans in the U.S. giving this group a sort of claim to
the former Mexican territory of California, Texas, and other southwestern
states. 66
Huntington views Mexican immigrants as categorically different from
earlier white immigrants from southern and eastern Europe who could
eventually assimilate using the melting pot metaphor.67 Furthermore, although
his focus is on Mexican immigration, he expresses a fear about the large
number of Latinos in the United States and the estimate that Latinos may be
25% of the U.S. population by 2050.68 Huntington also expresses concern
about the regional concentration of Latinos because, as he states, the "Founding
Fathers considered the dispersion of immigrants essential to their
assimilation., 69 He refers to the concentration of different Latino groups, such
as Mexicans in Southern California, Cubans in Miami, and Dominicans and
Puerto Ricans in New York. 70 He also refers to Latinos establishing
"beachheads" in other states such as North Carolina, Arkansas, Tennessee,

65

The framers of this nation endorsed this white national identity when Benjamin Franklin

spoke against increasing slavery in the United States because he did not want to increase the
non-white population in this country. In 1787, Thomas Jefferson spoke of ending slavery and
removing all African Americans to Africa to ensure the continued existence of a white nation.
In 1824, Jefferson retained the same view of maintaining white racial purity in the United States
and removing Blacks to Santo Domingo (now the Dominican Republic), a place he described as
an independent black nation. See JUAN PEREA ElTAL., RACE AND RACES: CASES AND RESOURCES
FOR A DIVERSE AMERICA 106-07 (2000).
( Huntington, supra note 59, at 2-6. But see Ong Hing & Johnson, supranote 24, at 1352-53
(discussing how current immigration data challenges the validity of the common assertion that
Latinos are not assimilating to U.S. culture).
67 Huntington, supra note 59, at 5, 8.
68
Id.at 3.
69 Id. at 4.
70

id.
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South Carolina, Nevada and Alabama where there has been a significant
increase in the Latino population from 1990 to 2000.71
The number of Spanish speaking people in the U.S. and the influence of
Latino leaders attempting to transform the United States into a bilingual society
is another concern. Huntington cites President Bush's celebration of Cinco de
Mayo (Mexican Independence Day) and the transmission of his weekly radio
address in Spanish and English as examples of the problematic influence of
Latino leaders.72 He is concerned about Latinos retaining Spanish language
ability and the fact that later generation English-only speaking Latinos often try
to learn Spanish to retain their cultural heritage.73 It should be noted that
Huntington is not as concerned about a lack of English language ability among
Latinos, because, as he acknowledges, more than 90% of second-generation
Latinos speak fluent English.74
Alarmingly, Huntington's rendition of the facts makes no distinctions
between Latinos who are immigrants and Latinos who are U.S. citizens,
assuming that all Latinos are recent arrivals. The invasion metaphors are
equally problematic and occur throughout the article. He overstates the idea
that the "American" identity is solely Anglo-Protestant, ignoring the history of
American Indians, Mexicans, Blacks and Asians who have been in this country
since its early days. Ironically, he does note that one problem is that MexicanAmericans enjoy a sense of being on their own territory because in the
Southwest they live on land over which the United States took control after the
Mexican-American War ended in 1848.75 He refers to this as the "re-conquest"
of the Southwest by Mexican immigrants.7 6
Huntington's example of a feared ethnic enclave with no need to undergo
assimilation to "American multi-ethnic English speaking life" is the city of
Miami, or as he puts it, the "Hispanization of Miami., 77 He refers to the Cuban
"takeover" of Miami which is now a city with its own culture and economy
with distinct social and economic links to Latin American countries. 78 The
problem, as he states it, with this "takeover" is that non-Latinos must

id.
Id.at 7.
71Id.at 6-7.
74Id. at 5.
71

72

75Id. See Treaty of Guadalupe-Hidalgo, Feb. 2, 1848, U.S.-Mex., 1848 U.S.T. Lexis 16.
76

Huntington, supra note 59, at 8.

77Id.

78

Id.at9.
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acculturate to the Latino community or leave Miami. 79 Another example of the
Latino "takeover" is the fact that "Jose" replaced "Michael" as the most popular
name for newborn boys in California and Texas in 1998.0
Huntington ends his commentary with a list of Latino traits that will thwart
assimilation, such as a lack of initiative, a lack of self-reliance, a lack of
ambition, little use for education, acceptance of poverty as a virtue necessary to
enter into heaven, and a mistrust of people outside one's family. 81 This list was
based upon a conversation with one successful Mexican-American business
person whom Huntington uses as an example. 82 Huntington ends the article
with the assertion that there is only one American dream - the one created by
will only share in
an Anglo-Protestant society - and that8Mexican-Americans
3
English.
in
dream
that dream "if they
As these types of cultural concerns about Latino immigration surface once
again, as they did in 1995, it is the misinformation and the spread of fear about
the "invasion" of Latinos that should concern us. The possibility of
"cybercascades" relating to immigraion issues, in which information, whether
true or false, spreads like wildfire are very real. As Professor Cass Sunstein
describes in his book Republic.com, we must all be concerned about cascades
of spreading misinformation and its interference with deliberative decision
making.84
Given the cultural concerns relating to Latinos expressed by Professor
Huntington, and the resonance of this type of discussion in current proposals to
restrict immigration, it is difficult to imagine the passage of any type of
immigration reform that might benefit undocumented workers. These concerns
are raised along with the labor issues of competition in the workforce and
whether additional workers in the U.S. will negatively affect the wages and
working conditions of U.S. workers. Any temporary worker program for lowskilled workers would have to address these important issues.
In light of all of this negative imagery, heightened national security
concerns, and the existing system that limits lawful low-skilled worker
admissions, perhaps we should have expected the very minor reference to the
guest-worker proposal in President Bush's 2005 State of the Union Address in

79 Id.

80 Id.at 10.
" Id. at 11.
82 id.
83

id.

84See SuNsTEtN, supranote 1, at 14.
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contrast to the fervor he created in 2004 with his proposal. There is a battle
between the image of undocumented workers as people who violate the laws of
the United States by working without authorization - although this
unauthorized presence historically was merely a civil violation with limited
penalties - with the image of undocumented workers as the one that President
Bush suggests - workers who are "hardworking people who want only to
provide for their families" 85 (who, I might add, also have historic labor ties to
the United States because of former guest-worker programs).
How our society will provide for the millions of people who live in the
shadows is a civil rights issue. 86 I am concerned that the impetus for change
will not provide benefits to low-skilled workers, but rather only serve the
interests of businesses who need "willing workers," as the President describes
the situation. Further, those who would like to exclude all undocumented
persons by branding them as criminals would preclude any membership in our
society.87 The mutation of the status of unauthorized presence into a criminal
behavior would permanently bar these "willing workers" from ever obtaining
lawful entry into the United States.

85President George W. Bush, State of the Union Address (Feb. 2, 2005) (transcript available

at http://www.whitehouse.gov/news/releases/2005/02/20050202-11 .html).
86 See Plyler v. Doe, 457 U.S. 202, 218 (1982) (referring to the concern about the children of
a shadow population within the U.S. borders who must be protected by the Equal Protection
Clause
of the Fourteenth Amendment of the U.S. Constitution).
87
See The Border Protection, Antiterrorism, and Illegal Immigration Control Act, H.R. 4437,
109th Cong. (2005).

